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Arising Order-In-Original 342EHmmaimNoout of

(s) I South/PMT/2022-23 dated 27.02.2023 passed by The Deputy Commissioner
(Tech.), Central GST, Ahmedabad South

a$ta©nf©rqqGhqar /
(q) [ Name and Address of the

Appellant

M/s. Bhavnm;mmM
23, Sawodaya Nagar Society
Near Ujala Circle, Sarkhej
Ahmedabad-382 210

%t{qf%qgwftv-wt8 fg#avqlvq%tmjdtq€® WtqT # vfi WTf$$tiR+q3Tq TT., WWI

WfBHTftqtWftv win THwr qin VaR %ITsn #, etFRi i& wiw % f+qa8©qaT {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnavtmr vr Eqftwr wqm:-

Revision application to Government of India:

(1) #&r®nq+qra%qf#fhrq, 1994 #Ttnu#a7+t+qawqqnqa bva+lM ara fr
3q-unr # vqq gvm # #mfa !qftwr grhq vgFtq tif%, vm vern, fM fqrvq, tm@ f+wr,
#rgTqfRv, iftqqfmvqx, nq lwt, ;#fhdt 110001 =##I gTOmfR :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parbament Street, New Delhi - 1 10 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qf}7Br8§rfibnq& q vv+&§rfhw wi+f+a w€nm w wv%BM+ vr Wt
WTRrn+wt w=nrH+qr@&vrigv:wt +,vrf%Tfrw=Krnqr WTH+Veq€fM%lWT+it
nfhdT warn+6tqva9tM%duvEt dtI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

na b i n ] ; '+ ?

(v) na + %i f+tfT tTy vr viv + fhlff+€ vm qI vr vm # f+fhMr +
nqnq qj@#fr&a%qTq#qq\vHah TIFfbIfF tryqT vtqT + WfM el



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods wInch are

exported to any country or territory outside india.

(Tr) qRq,q qr HN,mtRq %n vna bW (+nd aFTqa)fhazfhn vw vr@ III

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(Er) +fM a,qldq#Fdcql<qqf„%%!'rem+HK3Rqa bM*WF#q{i aMR&wjqT:a!€
8TTT T{#m4s3TfRq WIn,©ftv%graqTmqtVqq w qT vrv +fIx wf&fhm (+ 2) 1998

gRiT 109 gRTRITh &IT TV§t

Credit of mly duty allowed to be utilized towards paWent of excise dutY on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.
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(2) j-r+r wfm qM (apR,T) fhMMTf}, 200 r + fhM 9 % gwR f%fRffE Tqq tan R-8 + a
yn# #, 9fQr Bn+r + vfl Baer tf§? fhHq + dtv VTV # #hWy-wtw q4 sHIT ntT a a-a
xfM %; TFT afM %taKH MT vr+r TTQql aRq Try UTm ! qr !@I qfhf h +afT aTT 35-q +
f+ufR,r # # vrKn qi vq7 % vrq agn-6 mrm a vfl *fr 61# q@I

The above applica.tion shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on wtach the order sought to be appealed agakrst is communicated and shall be
accompulied by two copies each of the Ola and Order- In-Appeal. it should dso be
accompanied by a copy of TR-6 Challm evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R%Fmqihx#Trq %i©@MTqqHT© win at HaTta Wa 200/- #TUT?TV gt
VtR g?Tiv€Y+vw6qtHm@+wr©®-at 1000/- #=#@ T-mv#qT='I

The revision application shall be accompulied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

I
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dhn w, #gbr mmxMR++nqTwftdhRmTf§qor +qnwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iT.Or gNrqq $@ qf&f#M, 1944 fF Tru 35-dt/35-1 + +M:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ralRf&cT Tft@R + qnTq WR # qMTH +t aMIR, wm b TH& # #iT W, +-gbr

mITcH qFqq+§qT@ wftdht qRTf©wr (fRItZ) gt qfqPr hfbr =ftfbm, g§qTMFR + 2-d HRT,

q§TTM SRT, WM, PRgxmR, %qq17R-3800041

To the west regiond bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT} at 2rldfloor, Bahumah Bhawm1, Asuwa, Girdhar Nagar, AhJnedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sstq=bank of the
place where the bench of the Tribunal is sit



(3) =rfI l€ grier + q{ IF wtqff wr wniw gtVT { at V&6 IF frq© + fRY $tv vr VTVTq wrfaI
#r&fhnvrnmfNT€ agb 618 sq $Tf% fq©q€t©rf + gq+iTfRTvqrfjqft wfM
amTfBqwrqtq6 wfMvr#.€krvt©H#rv%wrhfMvmr€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs. 100/- for each.

(4) @m@ T.3 ;if#Rw 1970 vqr #itfbv gt qEdt -1 % gmtv Rufftv fM wn aa
grim vr q7wtg q=rTf+=rfi fhhn VTf#gta % wt© + + vaq gt in 7fhn: v 6.50 ++ %r @rqr@
=mfl@@„Wwfb'

One copy of application or O.I.O. as the case may be, 'and the order of the
adjournment auUrority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) n fn#+fadaq+fqtfbFwr %t+qr&fwHigr qR #t&vmgrqfqafwnvmrefr dM
w, h+r mum qj@ IT{ tv.m wftdhrqmTf#qwr (qnffRf#) fhB{, 1982 + fRfj@{1

Attention in klvited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #TTr qj@, :t-#k{©w€q qJwufeRmi wftdkr amT%rar Ma) v% vft wit©t % wma
+ q&mOT (Demand) v+ & (Penalty) m 10% # WT nTT ©fRvM el 6mtfq, Wf&qaVj{qVT
10 %{TRaN {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

q–rjh{ aNn Qj@ #( tWH # #ntT, qTTftq OTT @r =Ft ThT (Duty Demanded) I

( 1) & (Section) ! iD baT f+UtftT rTfb;

(2) fan ®m tiBIa #fta qT ITfiN;
(3) bitE bea fhpff qfbm 6 +a§7tqqfirl

qBtfvqr ' dnv nfl@’ + %+If mT gt geqTOTWftV’€Tf&Vqr+%fRR if uf qm MT
wn el

For an appeai to be 81ed before the CESTAT, 10% of the Duty & Pendty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. it may be notgd alat the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act: 1944> Secdon 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demandecf’ shall include:

(1)

(ii)
(iii)

amoirnt determined under Section IID;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ©r3wtqr +SIft 3rftv qIn+It„ I + m% qd qI„q WqT Wn@YftmRz§tRvhlM{ =n{

qm% 10% Eq?mugR%}b©wvfRHt@664 wv% 10% WIi#qT?Mel
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or dutY and peT?SUree in dlspute'
or pendty, where penalty alone is in dispute.” /(.J. = :T: :’, q. :\hi- • •!•v +n hh \ ' r ' I.
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F.No. GAPPL/eoM/STP/4468/2Ci23-Appeal

©RD©R-IN-APPEAL

The present appeal has been filed by M/s. Bhavnaben

Dipakbhai Prajapati, 23, Sawodaya Nagar Society, Near Ujala

CIrcle, Sarldlej, Ahmedabad-382 210 (hereinafter referred to as “the

appellanti against Order-in-Original No. 342/DC/Bhavnaben/Div-

8 / Al)ad South/PMT/ 2022-23 dated 27 .O:2.2023 (hereinafter

referred to as “the impugned order”) passed by the Deputy

Commissioner(Tech.), Central GST, Ahmedabad South (hereinafter

referred to as “the adjudicating authority’) .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. AUNPP8072A. On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT) for the Financial

Year 2015-16, it was noticed that the appellant had earned an

income of Rs. 72,18,050/- during the FY 2015-16, which was

reflected under the heads “Sales / Gross Receipts from Services

(Value from ITR)”filed with the Income Tax department. Accordingly,

it appeared that the appellant had earned the said substantial

incorne by way of providing taxable services but had neither

obtained Service Tax Registration nor paid the applicable service tax

thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for

the said period. However, the appellmrt had not responded to the

letters issued by the department.

2.1 Subsequently, the Appellant were issued Show Cause Notice

No. CGST/WS0805/O&A/TPD(15-16)/AUNPP8072A/2020-2 1/ 5498
dated 22.12.2020 wherein:

a) Demand and recover an amount of Rs. 10,46,617/- under
proviso to Sub Section (1) of Sectjon: 73 of the Act along with

i ][Hp•IL= t e r e s t 1:1L 11][1L d e r s e c t i o B]a 75 of the ]kP§3q4 ( 1 re irlaker

XX:8
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F.No. GAPPL/COM/STP/4468/2023-Appeal
q

referred to as ’the Act’).

b) Impose penalty under the provisions of Section 77(1), 77(2)
and 78 of the Act.

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impu©ed order by the adjudicating authority wherein:

a) The demand of service tui amounting to Rs. 102462617/_ was

confirmed under section 73(1) of the Act by invoking extended

period of 5 years along with interest under section 75 of the
Act

b) Penalty amounting to Rs. 10,000/- was imposed under section

77(2) of the Act for failure to followed provisions of the Finance
Act

c) Penalty mnounting to Rs. 10,46,617/- was imposed under 78

of the Act.

d) Penalty was imposed on the appellant under section 77(i) of
the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal, inter alia, on the following grounds:-

> That the appellant, Mrs. Bhavnaben Dipakbhai Prajapati,

operates a goods transport agency named M/s. Aat Sharda

Transport .

> The proceedings were initiated based on information from the

CBDT database's Incorne Tax Return (mi)„.-–.--,
\1
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F.No. GAPPL/COiVI/S'i"P/4468/2C)23-Appeal

> The appellant argpes that the ITR specifies "Transport Service"

under the Nature of Business. Supporting documents,

including consig+-lment notes, invoice samples, and the Profit &

Loss statement for 2015-16, have been provided to establish

the nature of the service.

> Service provided by GTA are covered under RCIM vide

Notification No. 30-2012-ST dated 20.06.2012 .

> As per entry no. 22 of mega exemption Notification No.

25/2012-ST the service provided to another goods transport

service is exempted under this entry.

> The Appellant submitted following documents (A) Copy of

Income Tax Returns along with Balance Sheet and Profit &

Loss Account for the F.Y. 2015-16, (B) sample copies of

invoices (C) list of debtors.

b

4. Personal hearing in the case was held on 11.01.2024. Shri

/\man, Chartered Accountant appeared on behalf of the appellant

for personal hearing and reiterated the content of written

submission and said that the client is transporter and the recipient

of service are corporate clients. Hence liability is on receiver under
RCM.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal IVtemorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the Appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and propeL_or_otherwise. The
( J

demand pertains to the period FY 2015-16. /;“s}JT-kin
tfC@f*q:\
%%, fEb’a

Q8, 64
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F.No. GAPPL/COM/STP/4468/2023-Appeal

6. 1 find that in the SCN in question, the demand has been raised

for the period FY 2015-16 based on the Income Tax Returns filed by

the appellant.

7. As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.

8. 1 also find that the appellant submitted various documents in

support of their claim for exemption from service tax, which was not

produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, I am of the considered view

that the appellant cannot seek . to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the documents as well as their eligibility for

exemption.

a/

9. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be -remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is
directed to subrnit all the records and documents in support of their

claim for exemption from the service tax before the adjudicating

authority. The adjudicating authority shall after considering the

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

.\ \'
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F.No. GAPrl/ CUlvl/b'l r/44b8/zuz3-Appeal

P

IO. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

11. wftmqafKruvf#tq{wftv%rf+mu3qfrnaft%+fhrTvrm{I

The appeal filed by the Appellant stands disposed of in above

terms .

.HW (GrOW)

Date :as-.01.2024
Attested

f/

mt)
atit eW (aq,d)

d.d.qa.a,a6TtqT©Tq

BY BONDI SPEnD POST

M/s. Bhavnaben Dipakbhai Prajapat:i,
23, Sarvodaya Nagar Society,
Near Ujala Circle, Sarldlej,
Ahmedabad-382 210

Copy to :

The Principal Chief Commissioner, Central GST, Ahmedabad

To

1.

Zone.

The Principal Commissioner Central GST, Ahmedabad South.

The Deputy/ Assistant Commissioner, CGST, Division IV,
Ahmedabad South

The Deputy/ Assistant Commissioner (RRA), Ahmedabad South

The Asstt. Commissioner (HQ System) Central GST,

Ahmedabad South (for uploading the OIA)
LH;uard File.

7. P.A. File

2.

3.

4.

5.


